2017 Litigation Update

2017 was one of the wettest years in the past decade or
more. Other than for a month and a half long threat of potential curtailment to Project deliveries, the rest of the year
By Scott White, Executive
Director

What a relief. The incredible water year of 2017 was very welcome and long
overdue. The Klamath Project received a full allocation, water was delivered to the river for court ordered flows, and the refuge received a hefty
amount of water as well. It was a year that allowed
the Klamath Water Users Association to break
away from the overbearing operations of the Klamath Reclamation Project and begin focusing on
other areas that will preserve and enhance the viability of irrigated agriculture.

Commitment to Fisheries
2017 marked an important transition for KWUA.
Recognizing the importance of endangered and
threatened species recovery and its relevance to
water deliveries to the Project, the KWUA Board of
Directors established a fisheries committee to
begin gaining a better understanding
of the fishery and
identify opportunities to improve species recovery.

So on a year where every acre in the Klamath Reclamation Project was blessed with water, KWUA
made great strides in further building its base for
dealing with the dryer years. The KWUA Board of
Directors is involved and committed and the KWUA
staff is devoted to the mission. Klamath Drainage
District and Klamath Irrigation District are now
members. We are looking at a rocky road ahead in
2018 with dryer than normal conditions and outside forces literally threatening irrigated agriculture, but we are better poised to deal with these
threats than we were the year prior and we aim to
defend irrigated agriculture for the benefit of our
entire community.

Education
and Outreach

For the first time, KWUA
participated in the annual
Klamath County Farm Expo. The Farm Expo brought
940 fourth graders to the fairgrounds to learn
about agriculture and agriculture related activities
within the county. KWUA taught our next generation how much water goes into a standard school
lunch. Even the student’s teachers were impressed, and I believe it opened up a whole new
Additionally, KWUA understanding to what the value of water and irrihired Mark Johnson gated agriculture means for them.
as its new Deputy
KWUA also hosted it’s 10th
Director. Mark is a annual Fall Harvest Tour. It
Fisheries Biologist with over 15 years of fisheries
was our largest tour to date
experience with the Oregon Department of Fish
with nearly 75 people touring
and Wildlife and the United States Geological Sur- harvest operations on the Provey. Mark’s knowledge and experience has brought ject. The tour’s highlights ina whole new and exciting perspective to KWUA.
cluded KCC’s Ag Department,
We’re literally getting smarter every day as it rea dairy operation, potato harvest, potato prolates to fisheries.
cessing and the unique and important relationship
lease land farming has on the Tulelake Refuge.

went off without a hitch. Well, that is in regards to Project
operations and deliveries anyway. That threat was due to
the possible necessity to meet court ordered injunction flows
in the Klamath River with additional water above BiOp requirements if the hydrology did not line up to meet the flows
under normal BiOp operations. KWUA worked with Reclamation at the beginning of the season to hold of the curtailment, and luckily the hydrology did line up to
meet the court ordered flows without needing any additional water than called for under the BiOp.
Unfortunately, irrigating in the Klamath Basin just wouldn’t be the same without something being of issue. As I mentioned last year, we have become immersed in litigation on a number of fronts and have
been forced to devote precious time and resources into the court room battle ground. We are in a time
reminiscent, to all irrigators that lived through it, of the 2001 Project shut off and pre-KBRA era. Not
much has changed in the way of supposed “solutions” that are implemented to solve the issues for fish
species (i.e. more water) with nothing to show for it, and it is time for that to be recognized.
Enough is enough; we need to stop the fighting that is tearing all of our communities apart. Stakeholders
of the entire Klamath watershed need to band together as partners and actually begin to take action on
real solutions, instead of coming to the table as enemies and talking about what we should be doing.
Otherwise I am afraid that the simple truth is that all of our futures may be bleak if not nonexistent.
Brad Kirby—President

2017 Member Districts
Ady District Improvement Co.,

Shasta View Irrigation District

Klamath Basin Improvement District

Sunnyside Irrigation District

Klamath Drainage District

TID Lease Lands

Klamath Irrigation District

Tulelake Irrigation District

Malin Irrigation District

Van Brimmer Ditch Co.

Midland Irrigation District

Warren Act Contractors

Pioneer District Improvement Co.

& Westside Improvement District

Poe Valley Improvement District

existence of senior tribal rights in the basin that the
court concluded must be at least as great as the
By: Paul Simmons instream requirements imposed under the ESA.
The decision is on appeal to the United States
Court of Appeals for the Federal Circuit, and the
n March of 2017, the Federal District Court for the plaintiffs’ opening brief will be filed by April 23.
Northern District of California issued an injunction
in litigation brought by the Hoopa Valley Tribe and In February of 2018, the Klamath Tribes gave federal agencies notice of intent to sue under the ESA.
the Yurok Tribe with PCFFA and Klamath RiverkeepIt is expected that the case would be filed in early
er. The court ruled that federal agencies had failed
to timely re-initiate Endangered Species Act (ESA) April and seek to require that Upper Klamath Lake
consultation after certain “prevalence of infection” be maintained at elevations higher than USFWS
has determined to be necessary for protection of
of juvenile salmon indicators were exceeded in the
sucker species. If the case is filed, KWUA will move
Klamath River in 2014 and 2015, and ordered
Reclamation to provide various pulse flows and di- to intervene and oppose the demands.
lution flows below Iron Gate during the period until The judicial phase of the Klamath Basin Adjudicare-consultation is completed. In March of 2018,
tion progresses. The Oregon Water Resources DeKWUA and members filed a motion for an order
partment (OWRD) issued its Findings of Fact and
that the injunction need not apply in 2018, which is Order of Determination determining pre-1909 and
unresolved as of this writing.
federal reserved water rights claims in 2013, and
that order is subject to review and potential modifiIn 2017, four lawsuits were filed in the Federal District Court for the District of Oregon concerning ag- cation by the Klamath County Circuit Court. To
date, the circuit court’s rulings have focused on
ricultural practices on National Wildlife Refuges asbroad issues that will be relevant to the review of a
sociated with the Klamath Project. All four relate to
number of OWRD’s determinations. In the upcoma “comprehensive conservation plan” (CCP) and
ing year the court will likely rule on parties’ exceprelated determinations issued by the U.S. Fish and
tions to OWRD’s determinations on legal issues
Wildlife Service (USFWS). Three seek to limit or
that are specific to various types of water rights
eliminate farming and ranching activities on the
claims.
refuges. In the fourth, KWUA, TID, and individual

I

farmers and ranchers assert that USFWS exceeded
its authority in issuing the CCP in that it places unauthorized restrictions on Klamath Project lease
lands. Briefing will occur this year.
In September of 2017, the United States Court of
Federal Claims issued its ruling in the “takings”
case, in which Klamath Project farmers and ranchers seek payment of just compensation under the
Fifth Amendment of the Constitution for the taking of their property – water rights - when the
United States denied delivery of water in 2001
under the ESA. The court found that some landowners did not have a claim due to language in delivery contracts and also that no landowners had a
right to compensation because of the

THE ANNUAL ECONOMIC VALUE OF THE
KLAMATH PROJECT≈ $670 MILLION & 5,200 JOBS

2013 Estimated Total Average Annual Economic Activity as a result of Upper Klamath Basin Agriculture
including Tulelake CA (amount reflects the 1.9 IMPLAN multiplier). Economic reports for 2014 –2015 are not

available at this time through the Oregon State Extension office

PHOTO CREDITS: Thank you to Joe Spendolini, Brian Gailey, Klamath Falls News,
Jennifer Ackley, and Shearer Images for providing the photo images in this report.

The Klamath Water Users Association (KWUA) is a non-profit corporation that has represented Klamath Project
farmers and ranchers in its current form since 1953. However, the roots of the organization date back to the beginning of the Klamath Reclamation Project in 1905. KWUA members include rural and suburban irrigation districts, other public agencies and private individuals who operate on both sides of the California-Oregon border.
These entities and individuals typically hold water delivery contracts with the United States Bureau of Reclamation. The Klamath Project is home to over 1200 family farms and ranches and encompasses over 200,000 acres
of some of the best farmland in the West.
The mission of the organization is to preserve and enhance the viability of irrigated agriculture for our membership in the Klamath Basin, for the benefit of current and future generations.
KWUA is governed by an 11-member board of directors who are representatives from Klamath Project districts.
The association employs an Executive Director and staff to execute the policy decisions made by the board.

KWUA Staff & 2018 Board of Directors
Executive Director: Scott White

Deputy Director: Mark Johnson

Executive Assistant/Office Manager: Chelsea Shearer
Board of Director President: Brad Kirby
Board of Director Vice President: Tricia Hill

Secretary: Ben DuVal
Treasurer: Luke Robison

HORSLEY FARMS

We would like to give a special thank you to all the members of the association and
to the many individual producers who offer continuous support and vision in
seeking solutions for a sustainable future in the Klamath Basin.
We also recognize and acknowledge the many partner businesses and organizations
that support us and collaborate with us on a daily basis. Thank you for helping us
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Position 2: P: Jerry Enman~ A: Tyler Martin
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2018 KWUA Board Advisory Committees

Position 5: P: Rob Unruh~ A: Ryan Hartman

Position 11: P: Ben DuVal~ A: Bob Gasser

Executive Committee, Administration & Budget, Water Quality, Nomination, Governmental Affairs,

preserve, and enhance the interests of irrigated agriculture.

Operations, Negotiation, Public Relations & Events, Fish Science, Membership Recruitment
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